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any type whatsoever. In lieu of pro-
viding all such information and docu-
mentary material, or any portion
thereof, one copy of an index describing
such information and documentary ma-
terial may be provided, together with a
certification that any such information
or documentary material not provided
will be provided within 10 calendar
days upon request by the Federal Trade
Commission or Assistant Attorney
General, or a delegated official of ei-
ther. Any material submitted pursuant
to this section shall be submitted to
the offices specified in §803.10(c).

(b)(1) A mixed transaction is one that
has some portion that is exempt under
Section TA (¢)(6), (¢)(7) or (c)(8) because
it requires regulatory agency
premerger competitive review and ap-
proval, and another portion that does
not require such review.

(2) The portion of a mixed trans-
action that does not require advance
competitive review and approval by a
regulatory agency is subject to the act
and these rules as if it were being ac-
quired in a separate acquisition.

Example: Bank ‘“‘A” acquires Bank ¢“B”,
which owns a financial subsidiary engaged in
securities underwriting. ‘“A’”’s acquisition of
“B” requires agency approval by the Office
of the Comptroller of the Currency, the
Board of Governors of the Federal Reserve
System or Federal Deposit Insurance Cor-
poration (depending on whether ““A” is a na-
tional bank, state member bank, or state
non-member bank under section 18(c) of the
FDI Act), and therefore is exempt from filing
under Section TA (c)(7). However, the acqui-
sition of the financial subsidiary is subject
to HSR reporting requirements, and ““A’’ and
‘B’ each must make a filing for that portion
of the transaction and observe the waiting
period if the act’s thresholds are met.

[43 FR 33544, July 31, 1978, as amended at 48
FR 34435, July 29, 1983; 66 FR 8693, Feb. 1,
2001; 67 FR 11903, Mar. 18, 2002]

§802.8 Certain supervisory acquisi-
tions.

(a) A merger, consolidation, purchase
of assets, or acquisition requiring agen-
cy approval under sections 403 or 408(e)
of the National Housing Act, 12 U.S.C.
1726, 1730a(e), or under section 5 of the
Home Owners’ Loan Act of 1933, 12
U.S.C. 1464, shall be exempt from the
requirements of the act, including spe-
cifically the filing requirement of Sec-

§802.9

tion 7A(c)(8), if the agency whose ap-
proval is required finds that approval
of such merger, consolidation, purchase
of assets, or acquisition is necessary to
prevent the probable failure of one of
the institutions involved.

(b)(1) A merger, consolidation, pur-
chase of assets, or acquisition which
requires agency approval under 12
U.S.C. 1817(j) or 12 U.S.C. 1730(q) shall
be exempt from the requirements of
the act if copies of all information and
documentary materials filed with any
such agency are contemporaneously
filed with the Federal Trade Commis-
sion and the Assistant Attorney Gen-
eral at least 30 days prior to con-
summation of the proposed acquisition.

(2) A transaction described in para-
graph (b)(1) of this section shall be ex-
empt from the requirements of the act,
including specifically the filing re-
quirement, if the agency whose ap-
proval is required finds that approval
of such transaction is necessary to pre-
vent the probable failure of one of the
institutions involved.

[43 FR 33544, July 31, 1978, as amended at 48
FR 34436, July 29, 1983; 67 FR 11903, Mar. 18,
2002]

§802.9 Acquisition solely for the pur-
pose of investment.

An acquisition of voting securities
shall be exempt from the requirements
of the act pursuant to section 7TA(c)(9)
if made solely for the purpose of invest-
ment and if, as a result of the acquisi-
tion, the acquiring person would hold
ten percent or less of the outstanding
voting securities of the issuer, regard-
less of the dollar value of voting securi-
ties so acquired or held.

Examples: 1. Suppose that acquiring person
“A” acquires 6 percent of the voting securi-
ties of issuer X, valued in excess of $50 mil-
lion (as adjusted). If the acquisition is solely
for the purpose of investment, it is exempt
under Section TA(c)(9).

2. After the acquisition in example 1, “A”’
decides to acquire an additional 7 percent of
the voting securities of X. Regardless of
‘““A’’s intentions, the acquisition is not ex-
empt under section 7TA(c)(9).

3. After the acquisition in example 1, ac-
quiring person ‘A’ decides to participate in
the management of issuer X. Any subsequent
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